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Executive summary
1

The Australian Securities and Investments Commission (ASIC) is
Australia’s national corporate, markets, financial services and consumer
credit regulator, with oversight of conduct and disclosure regulation in the
general and life insurance sector.

2

ASIC welcomes the opportunity to comment on Treasury’s proposal paper
Extending unfair contract terms protections to insurance contracts. We note
that some questions in the paper are directed to industry participants. Our
submission responds only to questions relevant to ASIC’s regulatory functions.

3

Since July 2010, ASIC has administered the unfair contract terms (UCT)
provisions in the Australian Securities and Investments Commission Act
2001 (ASIC Act) relating to standard form consumer contracts for financial
products and services. Since 12 November 2016, these provisions have also
applied to standard form small business contracts.

4

In administering these provisions, ASIC has provided regulatory guidance,
conducted compliance reviews and issued reports to promote good industry
practices and to highlight potentially harmful practices. We have taken steps
to address unfair contracts terms in individual circumstances and achieved
systemic outcomes benefiting consumers and small businesses more broadly.
Examples of our work are summarised in the appendix to this submission.

Benefits of extending UCT protections
5

ASIC supports extending UCT protections to insurance contracts. Life and
general insurance products are important risk management tools for consumers
and small businesses to protect their living standards and assets.

6

Consumers and small businesses should have confidence that the standard
form insurance contracts they are offered are fair because such contracts are
usually offered on a ‘take it or leave it’ basis. There is generally no ability for
consumers or small business to negotiate the terms of insurance contracts.

7

We consider that extending UCT protections to these contracts:
(a)

would give life and general insurance policyholders the same
protections that are currently available for other financial products and
services and other standard form contracts throughout the economy;

(b)

will require insurers to review their standard form contracts and
proactively address any terms that could be unfair;

(c)

can play an important role in promoting trust and integrity in the
insurance sector; and

© Australian Securities and Investments Commission August 2018

Page 3

Extending unfair contract terms protections to insurance contracts: Submission by ASIC

(d)

8

when appropriately tailored to the specific features of insurance
contracts, can help protect consumers and small businesses while still
accommodating the legitimate interests of insurers.

We consider that some tailoring to suit the specific features of insurance
contracts is necessary to extend UCT protections to these contracts to give
full effect to these protections. Examples include the following:
(a)

What the ‘main subject matter’ exemption means in the context of
insurance contracts would need to be defined in the legislation. We
consider that this should be narrowly defined.

(b)

Consideration should be given to including the quantum of any excess
payments within the definition of ‘upfront price’ of an insurance
contract (therefore exempting this quantum from the UCT regime), but
not other contractual terms relating to excess payments.

(c)

We support a tailored unfairness test for insurance contractual terms
when defining an ‘insurer’s legitimate interests’.

(d)

The scope of ‘standard form contract’ should include contracts that
consumers and small businesses have chosen from various policy
options.

(e)

Consideration should be given to the range of remedies available in
relation to unfair contract terms, as seeking to void an unfair term may
not always be the most suitable remedy.

ASIC’s key positions
9

The key positions in our submission are as follows:
(a)

We support extending UCT protections to insurance contracts by
applying the UCT provisions in the ASIC Act to these contracts (see
Section A of this submission).

(b)

While we generally support consistent application of the UCT regime to
all products and services (including insurance), some tailoring of the
regime for insurance contracts is necessary and appropriate (see
paragraph 8 and Section B of this submission).
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A

Extending UCT protections to insurance contracts
Key points
This section looks at two options for extending UCT protections to
insurance contracts:
• applying the existing UCT provisions in the ASIC Act to insurance
contracts; or
• including UCT protections in the Insurance Contracts Act 1984
(Insurance Contracts Act).
ASIC supports the first option as it would allow us to address unfair
contract terms on a systemic basis, which is an effective approach to
dealing with consumer harms.

Option 1: Applying the UCT provisions in the ASIC Act to insurance
contracts (ASIC supports this option)
10

ASIC supports applying the existing UCT provisions in the ASIC Act to
standard form contracts for general and life insurance. The Australian
Consumer Law is the principal consumer protection law in Australia, and is
reflected in the ASIC Act, as it applies to financial products and services.

11

The ASIC Act therefore includes the core consumer protection provisions
that should apply to all for financial products and services, whether or not
those products are more specifically regulated under other legislation. The
UCT regime is part of these core consumer protection provisions, and should
therefore be applied through the ASIC Act.

12

UCT protections for insurance contracts should be equivalent to, and
harmonised with, those of other standard form contracts for financial
products and services and the broader Australian Consumer Law. This
objective is best achieved by bringing insurance contracts into the existing
UCT regime under the ASIC Act.

13

Applying the UCT provisions in the ASIC Act to insurance contracts would
allow ASIC to enforce the regime for these contracts consistently with the
existing regime for other types of contracts for financial services and
products and the broader financial services consumer protection regime.

14

ASIC could address unfair contract terms on a systemic basis, which is an
effective approach to dealing with consumer harms. A consistent body of
law relating to UCT protections would develop over time, preventing a
divergence in the application of the substantive law, ASIC’s enforcement
and regulatory practices and remedies available for consumers.
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15

We believe that applying the UCT provisions in the ASIC Act to insurance
contracts would not create an unacceptable risk of legislative or regulatory
uncertainty about legal concepts in this Act and the Insurance Contracts Act,
leading to an adverse intermingling of consumer protection provisions.

16

Rather, we think that the UCT provisions in the ASIC Act would operate
separately from, but complementary to, the duty of utmost good faith in the
Insurance Contracts Act.

Option 2: Including UCT protections in the Insurance Contracts Act
(ASIC does not support this option)
17

ASIC does not support the option of extending UCT protections to insurance
contracts by including these protections in the Insurance Contracts Act.

18

If UCT protections were included in the Insurance Contracts Act, there would be
two separate legislative UCT regimes in the financial services and products sector.

19

Such separation presents a risk of divergence in regulatory approaches and case
law outcomes over time, which could result in inconsistent consumer outcomes
and increase regulatory costs and complexity for both ASIC and industry.

20

Including UCT protections in the Insurance Contracts Act would also reduce
ASIC’s ability to deal with issues on a systemic basis. This is because our
regulatory powers (including surveillance or investigation and enforcement)
are narrower under the Insurance Contracts Act than under the ASIC Act.

21

The general consumer protection provisions in Pt 2, Div 2 of the ASIC Act
apply to a broad range of contracts for financial services and products,
including insurance, except for the UCT provisions. If the Insurance
Contracts Act was used as a mechanism for applying UCT protections to
insurance contracts, rather than the ASIC Act, the consumer protection
regime under the ASIC Act would apply differently to insurance contracts in
some areas compared to contracts for other financial products and services.

22

For example, there could be inconsistent protections for consumers and
small businesses depending on the type of insurance contract they enter into.
The Insurance Contracts Act currently only applies to general insurance
contracts that are ‘eligible contracts of insurance’. Using this model to
extend UCT protections means that some insurance-like products (e.g.
funeral insurance) may be excluded from these protections.
Note: ‘Eligible contracts of insurance’ are defined as motor vehicle insurance, home building
insurance, home contents insurance, sickness and accident insurance, consumer credit
insurance and travel insurance: see reg 6 of the Insurance Contracts Regulations 2017.

23

Consumers can be disadvantaged by an unfair contract term regardless of the
type of insurance contract. We consider that all standard form insurance
contracts offered to consumers and small businesses (as covered by the
ASIC Act) should be consistently covered by a single UCT regime.
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B

Tailoring UCT protections for insurance contracts
Key points
This section covers ASIC’s response to specific proposals for tailoring
UCT protections for insurance contracts.

Exemption for ‘main subject matter’
The exemption should be defined narrowly
24

The ‘main subject matter’ exemption is part of the existing UCT regime that
applies to other financial products and services. For UCT protections to
apply effectively to insurance contracts, the main subject matter exemption
will need to be adapted.

25

ASIC recognises the importance of having an appropriate exemption in the
UCT regime for insurance for the ‘main subject matter’ of the contract.
However, an appropriate exemption should balance the legitimate business
interests of insurers while addressing the power imbalance consumers face
with standard form contracts. The scope of an exemption will ultimately
affect the scope of UCT protections for these contracts.

26

We support the use of a legislative definition for ‘main subject matter’ for
insurance contracts as a way to provide clarity to insurers about the scope of
the exemption and to help ASIC in administering the regime.

27

The objectives behind the introduction in 2010 of a national approach to
UCT regulation (including the desire to avoid diverging regulatory regimes
and jurisdictional inconsistency) would best be reflected, in the case of
insurance contracts, by a narrow legislative definition of ‘main subject
matter’ so that only those terms that describe what is being insured (e.g. a
house, a motor vehicle or an individual) are exempted.

28

This will ensure that insurance contracts will be subject to the same
regulatory regime as other standard form contracts to the greatest extent
possible and commercially practicable. A broad legislative definition of
‘main subject matter’ would exclude from UCT protections contract terms
that govern insurance cover (including terms on conditions, exclusions and
benefits), where these protections are likely to be most relevant.

29

We also support this narrow approach because the question of whether a
particular term is unfair is most appropriately examined under the test of
unfairness, rather than as a question of whether the term falls within the scope
of the ‘main subject matter’ exemption. A narrow definition of ‘main subject
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35

We note that terms relating to contingency costs can be an area of potential
contractual disadvantage for consumers and small businesses: see, for example,
Media release (10-234MR) ASIC sets out expectations of lender practices on
mortgage early termination fees (10 November 2010).

36

While it may be appropriate to exclude from review the quantum of excess
payments, ASIC considers that other contractual terms relating to excess
payments should be open to review (e.g. the timing of the payment and the
situations in which such payments are required).

Standard form contracts
37

ASIC supports the proposal that insurance contracts that consumers and
small businesses have chosen from various ‘take it or leave it’ policy options
should be covered by UCT protections.

38

This approach reflects that such options, while subject to some level of
consumer choice, are not the subject of genuine negotiation. It also reduces
the risk of uncertainty about the scope of the UCT regime.

Meaning of ‘unfair’
39

ASIC supports including a tailored unfairness test in UCT protections for
insurance contracts. This would provide greater clarity for insurers, small
businesses and consumers and would help us in administering the regime.

40

We support the presence of both of the following two elements for the
definition of the ‘insurer’s legitimate interests’:
(a)

the term reasonably reflects the underwriting risk accepted by the
insurer in relation to the contract; and

(b)

it does not disproportionately or unreasonably disadvantage the insured
or third party beneficiary.

41

Without the second element, we think there is a risk that potentially minor
issues for an insurer’s underwriting risk could significantly limit the effect of
UCT protections for insurance contracts. It seems appropriate for a court to
be able to consider (among other things) proportionality and reasonableness
in determining whether a term is unfair and necessary to protect the insurer’s
legitimate interest.

42

This approach may also enhance trust and integrity in the UCT regime by
reducing the incentive for an insurer to seek to avoid their obligations by
drafting contractual terms that are connected to underwriting risk, even if
only in a peripheral way.
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Remedies for unfair terms
43

For the reasons outlined in Treasury’s proposals paper (namely, that there
may be circumstances where voiding a term may not be the preferred
outcome for a policyholder), ASIC supports the proposal that a court be able
to make orders other than voiding a term if the court considers it would be a
just outcome for the consumer or small business.

44

This approach would promote the fairness objective of the UCT regime by
providing flexibility and ensuring that consumers and small businesses have
access to remedies that are tailored to the specific circumstances of their case.

45

This ability for the court to select alternative remedies may also have the
broader benefit of demonstrating to industry how the unfairness of particular
terms should be redressed. Insurers using the same, or similar, terms in their
standard form contracts could then review the term in light of the court’s
orders to ensure their term complies with the fairness test.

46

While relevant to UCT protections generally (i.e. not just to insurance
contracts), it seems appropriate for consideration to be given to the
introduction of a prohibition and civil penalty regime for unfair contract
terms, as exists for other consumer protection provisions in the ASIC Act.

47

Having penalties attached to a prohibition would have a strong deterrent
effect against the use of unfair contract terms and would give the relevant
regulators appropriate powers to address these terms. We welcome further
discussion with Treasury on this point.

Third party beneficiaries
48

ASIC supports the proposal to extend UCT protections to third party
beneficiaries (either consumers or small businesses). Third party beneficiaries
are persons or businesses who may receive a benefit under an insurance policy
if a claim is made, even if they are not a party to the insurance contract, and
are specifically provided for and defined in the Insurance Contracts Act.

49

Examples might include where an insurance product is entered into by a
superannuation fund trustee on behalf of the fund’s members or where a
third party whose property is damaged by a policyholder’s insured motor
vehicle benefits from cover under the policy.

50

In this context, we also consider it appropriate for the proposed legislative
changes to apply to life insurance policies where the arrangement otherwise
meets the criteria for UCT protections (e.g. a standard form contract where
life insurance is entered into by a trustee for the benefit of the members of a
self-managed superannuation fund). This is because the insurer will
generally have all or most of the bargaining power, and the insurance cover
may be offered to the trustee on a ‘take it or leave it’ basis.
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Transitional arrangements
51

ASIC supports the timely introduction of UCT protections for standard form
contracts for general and life insurance, and considers that no longer than the
proposed 12-month transition period is appropriate.

52

A 12-month period is consistent with the transitional timeframes that applied
during the introduction of the UCT regime in 2010 and its extension to small
businesses in 2016.

53

We expect insurers will use the transition period to proactively review their
standard form insurance contracts and address any potentially unfair contract
terms before the regime commences.
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